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DOCKET FILE COpy ORIGINAlMr. William F. Caton
Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: RK-8577
(Petition for Rulemaking of the Cellular
Telecommunications Industry Association)

Dear Mr. Caton:

Transmitted herewith for filing with the Commission are an
original and four copies of the "Reply Comments of Bell Atlantic
Mobile Systems, Inc." in the above-captioned proceeding.

Should there be any questions regarding this matter, please
communicate with this office.

Very truly yours,

~J:~Co£;t-I~
John T. Scott, III
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DOCKET FILE COpy ORIGINAL

RlPLY COIQIDTS OF BILL ATLNITIC MOBILE SYSTEJfS, INC.

Bell Atlantic Kobile Systems, Inc. (Bell Atlantic Kobile),l/

by its attorneys and pursuant to Section 1.405 of the Commission's

Rules, submits these reply comments in support of the Petition for

Rulemakinq of the Cellular Telecommunications Industry Association

(CTIA). The CTIA requests that the Commission issue a Notice of

Proposed Rulemakinq to adopt rules preempting state and local

regulations which bar or impede commercial mobile radio service

(CMRS) providers from constructing new antenna towers.

The comments on CTIA's petition establish two important

facts. First, CXRS carriers need access to numerous new antenna

sites if they are to provide comprehensive, high-quality service

to the public. Cellular, PCS and other CXRS technoloqies require

1/ Bell Atlantic MObile, either directly or through subsidiar
ies, partnerships or affiliates, holds authorizations fram
the Commission to operate cellular radiotelephone systems
in more than 80 markets in the Northeast, Kid-Atlantic,
Southeast and Southwest regions of the United States.
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multiple sites within communities to supply the ubiquitous service

that customers want and that CMRS providers are federally licensed

to provide. 2/ Second, certain localities are prohibiting the

construction of new sites, or are imposing unreasonable and

discriminatory moratoriums, restrictions and fees, that have the

practical effect of barring new sites. The record contains

numerous specific examples which document that these practices are

unjustifiably delaying or preventing the provision of CMRS service

to the public. 3/ These two facts establish that a serious problem

exists which warrants Commission intervention.

Bell Atlantic Mobile is coqnizant of the legitimate right of

state and local governments to control land use in their states

and communities. For this reason it does not support complete

preemption of local control over CMRS tower siting. At the same

time, however, the record shows that some localities are barring

new CMRS antenna towers altogether, are imposing restrictions or

waiting periods on CMRS towers which have not been imposed on

other types of antennas, or are assessing fees not charged other

similar sites. It is this type of unreasonable and discriminatory

interference with federally-licensed communications services that

not only justifies but compels federal preemption. 4/

2/

3/

4/

E.g., Comments of MCCaw Cellular Communications, Inc. at 3-4;
Cox Enterprises, Inc. at 3; GTE Mobile Communications at 3-6.

E. g., Coaaents of Electr01Hgnetic Energy Alliance, Attachment
1; American Personal Co..unications at 2-5; MCCaw Cellular
Communications, Inc. at 11-19; NYNEX Mobile Communications at
5-7; Southwestern Bell Mobile Systems at 10-15; United States
Cellular Corp. at 3-9; Vanguard Cellular Systems at 2-5.

The Co_iasion has the power, when "acting within the scope
of its congressionally delegated authority," to preempt
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The Commission has previously intervened in a closely compar

able situation where local regulations were interfering with the

public's access to communications services. In 1986, it adopted

Section 25.104 of its Rules, which generally preempts local zoning

rules for satellite earth stations that differentiate between this

type of antenna and other types of antennas. 51 The Commission

felt compelled to act because certain communities were imposing

complete bans or discriminatory restrictions on installation of

earth stations. The Commission's action was narrowly tailored to

meet the specific problem and to balance competing federal and

local interests. The comments in response to CTIA's petition

establish that the obstacles to CMRS tower siting are every bit as

widespread and serious as that which led the Commission to act

with regard to earth stations.

5/

conflicting state or local regulation which "stands as an
obstacle to the accoaplisbment and execution of the full
objectives of Congress. II Moui.iano Public Service Crep'n
v. PCC, 476 u.S. 355, 368-69 (1986). There can be no
question that regulation of radio antenna facilities is
within the CaBBission's jurisdiction under Title III of
the Communications Act of 1934, nor that unreasonable and
discriminatory local restrictions on antennas can impair
Congress' objectives in Section 332 of that Act.

PT"BPtion of Lpcal Zoning or Other Regulation of Roceiye
Only Satellite Birth StltiOQl, 59 RR 2d 1073 (1986). The
comments opposing CTIA's petition are based on the objection
that zoning is a local matter. This objection was also made
against pree.ption of local regulation of earth stations.
But the Camaission, citing Supreme Court caselaw, disagreed:
"It cannot be argued that pree-ption is automatically pre
cluded merely because zoning has been called a traditionally
local matter." 59 RR 2d at 1080. It held that preempting
only unreasonable and discriminatory zoning rules properly
balanced local interests with the need to ensure access to
communications services. That same analysis applies to CMRS
towers and warrants limited preemption.
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In short, the record fully supports further consideration

by the Commission of the extent to which certain state or local

regulation of CMRS tower siting should be preempted. Bell

Atlantic Mobile urges the Commission to initiate a rulemaking

on this Lmportant matter promptly.

ReSPeCtfully submitted,

BBLL ATLANTIC MOBILE SYSTBMS, IRC •

By: ..;zo~ ,-; --.0<016-, =.
John~cott, III
CROWELL & MORING
1001 pennsylvania Avenue, N.W.
Washington, D.C. 20554
(202) 624-2500

Its Attorneys

Dated: March 6, 1995
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CBRTIFICATE OF SIRVICE

I hereby certify that copies of the foregoing "Reply Comments

of Bell Atlantic Mobile Systems, Inc." were sent by first-class

mail, postage prepaid, this 6th day of March, 1995, to each of the

following:

Regina H. Keeney, Chief
Wireless Telecomauncations Bureau
Federal COBBunications Commission
2025 X Street, N.W., Suite 5202
Washington, D.C. 20554

Rosalind K. Allen, Acting Chief
Ca..ercial Radio Division
Wireless Telec~nicationsBureau
Federal Communications Commission
2025 X Street, N.W., Room 5002
Washington, D.C. 20554

John Cimko, Chief
Policy Division
Wireless Telecommunications Bureau
Federal Communications Commission
1919 H Street, N.W., Room 644
washington, D.C. 20554

Michael F. AItschul
Cellular Telecommunications

Industry Association
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Philip L. Verveer
Willkie Farr & Gallagher
1155 21st Street, N.W., Suite 600
Washington, D.C. 20036

Michael J. Shortley
Frontier Cellular Holding Inc.
180 South Clinton
Rochester, NY 14646

Cathleen A. Massey
McCaw Cellular Communications, Inc.
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036
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Jonathan D. Blake
Covington , Burling
1201 Pennsylvania Avenue, N.W.
Poat Office Box 7566
Washington, D.C. 20044

William B. Barfield
BellSouth Corporation
1155 Peachtree Street, N.E.
Atlanta, GA 30309

Mark F. Kohler
Office of the Attorney General
State of Connecticut
One Central Park Plaza
New Britain, CT 06051

Starling W. Childs
Berkshire-Litchield Environmental Council
P.O. Box 552
Lakeville, CT 06068

Peter M. Connolly
Koteen & Naftalin
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

Raymond B. Grochowski
Latham & Watkins
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Richard T. Yates
Board of Ca.aia8ioners
Carroll County Maryland
225 N. Center Street
Westminster, MD 21157

Thoaas J. Casey
Skadden Arps Slate Meagher & Flom
1440 New York Avenue, N.W.
Washington, D.C. 20005

Laura H. Phillips
Dow Lohnes & Albertson
1255 23rd Street, N.W.
Washington, D.C. 20037

Harold K. McCombs, Jr.
Duncan, Weinberg, Miller

& Pembroke, P.C.
1615 M Street, N.W., Suite 800
Washington, D.C. 20036
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Melissa K. Bailey
Aircraft Owners and Pilots Association
421 Aviation Way
Frederick, MD 21701

Katherine M. Holden
Wiley Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

George P. Dean
Office of the Attorney General
Ca.monwealth of Massachusetts
131 Fremont Street
Boston, MA 02111

Kenneth Gordon, Chairman
Department of Public Utilities
Ca.monwealth of Ma88achusetts
100 Cambridge Street
Bo8ton, MA 02202

Thoaas Gutierrez
Lukas, McGowan Nace

& Gutierrez, Chartered
1111 - 19th Street, N.W., Suite 1200
Washington, D.C. 20036

Robert S. Foo8aner
Nextel COlllllunication8 Inc.
800 Connecticut Avenue, N.W., Suite 1001
Washington, D.C. 20006

Phyllis A. Whitten
Swidler & Berlin, Chartered
3000 K Street, N.W., Suite 300
Washington, D.C. 20007

George Shaqinaw
Pacific Telecom Cellular, Inc.
4600 West College Avenue
Appleton, WI 54915

Judith St. Ledger-Roty
Reed Smith Shaw & McClay
1200 18th Street, N.W.
Washington, D.C. 20036

Mark J. Golden
Per80nal Communications Industry ABs'n
1019 19th Street, N.W.
Washington, D.C. 20036
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R. J...8 Pidduck
402 Fifth Avenue South
Edmond8, WA 98020

James H. Mullen, County Executive
County of Prince William
1 County Complex Court
Prince William, VA 22192

Steven A. Portnoy
Southwestern Bell Mobile System8, Inc.
17330 Pre8ton Road, Suite 100A
Dalla8, TX 75252

Edward R. Wholl
NYNEX Mobile Communication8 Company
120 Bloaminqdale Road
White Plain8, NY 10605

Katherine Kennedy
Natural Re80urces Defen8e Council
40 We8t 20th Street
New York, New York 10011

J. Darrell Peter80n
Miller, Canfield, Paddock & Stone
1225 19th Street, N.W., Suite 400
Wa8hington, D.C. 20036

John T. Scott, III


